December 20, 2018
UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
Sparhawk, LLC

Project No. P-8417-004

MOTION OF THE SEBAGO CHAPTER OF TROUT UNLIMITED, MAINE RIVERS
AND CONSERVATION LAW FOUNDATION TO INTERVENE AND THEIR
COMMENTS ON THE APPLICATION FOR SURRENDER OF EXEMPTION FROM
LICENSING SUBMITTED BY SPARHAWK, LLC

Pursuant to the Notice of the above captioned application for surrender of
exemption from licensing submitted by Sparhawk, LLC, issued by the Commission on
November 27, 2018, the Sebago Chapter of Trout Unlimited (“Sebago TU”), Maine
Rivers and Conservation Law Foundation (“CLF”) move to intervene in the above
captioned proceeding and submit the following comments on the application.
1. Description of the Proposed Intervenors
Sebago TU, Maine Rivers and CLF are non-profit organizations that have had a
long-standing interest in the Sparhawk Project dam, the reservoir and the associated
fishway on the lower Royal River in southeastern Maine, including in the Town of
Yarmouth, Maine.
(a) Sebago TU is part of the National Trout Unlimited, Inc., a 501(c)(3) nonprofit
organization whose mission statement commits the organization to conserve, protect and
restore North America’s Coldwater fisheries and their watersheds. With over 630

members, Sebago TU is Maine’s largest chapter of Trout Unlimited. Many of those
members live in or frequent the Royal River watershed and additionally use the
watershed for educational, recreational and similar purposes.
The Chapter has been involved in major projects to restore fisheries habitat in the
watershed including the removal of Randall Mill Dam in Pownal, Maine, in 2013, and the
Morse Road culvert upgrade on Brandy Brook, a small feeder to the watershed located in
New Gloucester, Maine, in 2018. Additionally, the Chapter sponsored a women’s fly
fishing opportunity as part of the Celebrate the Royal River Event held by the Royal
River Alliance in 2017 in support of International Fish Migration Day.
(b) Maine Rivers, PO Box 782, Yarmouth, Maine 04096, is also a Section
501 (c)(3) nonprofit corporation with a mission to protect, restore and enhance the
ecological health of Maine’s river systems. Many of the members of Maine Rivers
live aside or near the Royal River and use it for recreation, fishing and other
activities. Maine Rivers has a strong interest in the recovery of the Royal River
because of its proximity to the largest city in Maine and potential for multiple
riverine activities.
(c) CLF is a not-for-profit 501(c)(3), member-supported, regional organization
dedicated to protecting New England’s environment. It is incorporated under the laws
of Maine with a principal place of business at 62 Summer Street, Boston, MA 02110.
CLF has over 2,500 members, including more than 350 members in Maine. For fifty
years, CLF’s mission has included protecting the health of New England’s waterways,
including restoring river habitat to protect and enhance fish populations. CLF members
use and enjoy Maine’s waterways for recreational and aesthetic purposes, including

boating, swimming, fishing, hunting, sightseeing, as well as scenic, aesthetic, and
scientific purposes. CLF’s members live along or near the Royal River and in or near
the Royal River watershed and use and enjoy those waters.
(d) Service of process and other communications concerning this proceeding
should be sent by email to:
Matthew Streeter, Sebago TU at: mstreeter212@gmail.com
Landis Hudson, Maine Rivers at: Landis@mainerivers.org
Sean Mahoney, CLF at: smahoney@clf.org
Charles Verrill, Maine Rivers at charlesverrill@gmail.com
2. Status of the Exemption
The application states that the owner of the property “does not believe that it
currently holds P-8417” 1 and that he had no intention of acquiring the FERC exemption
when he acquired the property in 2014. However, the FERC Order granting the
exemption states that the “Old Sparhawk Mill Project No. 8417 . . . is exempted.” 31
FERC P 62239 (1985). Hence, the exemption “runs” with the project.
In that respect, the physical facilities that constitute the Project were deeded to
Petitioner Sparhawk LLC by a quit claim deed by which the Petitioner acquired the
property on July 31, 2014. The quit claim deed states that it conveys the following:
“All of Grantor’s right, title and interest in the dam and flowage rights in
the Royal River relating to the so-called ‘old Sparhawk Mill’. . .
hydroelectric facility in the Town of Yarmouth, Maine . . . and ‘all of
Grantor’s interests in dams, pen stocks, water power, riparian and littoral
1
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rights in the Royal River and the land and shores abutting the Royal
River.” 2
Petitioner’s claim that he was not aware of the potential for federal jurisdiction of this
“hydroelectric facility” is hard to imagine and in any event irrelevant in light of the clear
language of the quit claim deed and the exemption, both of which were available to the
Petitioner when the property was acquired.
Subsequent to the finalization of the acquisition by Sparhawk LLC, in a letter
from FERC dated May 13, 2015, regional engineer Gerald L. Cross, P.E. informed Mr.
Alex Piper at Sparhawk Mill Associates LLC that the “reported transfer of the Project’s
Exemption from Sparhawk Mill Associates to the transferee must be documented with
the FERC,” and attached a form to be completed regarding the new primary contact for
the project. 3
FERC officials conducted a dam inspection on June 11, 2015, which was
documented by a Dam Safety Inspection Report indicating that the exemptee was “Mr.
Allen Jagger (reported).” Subsequently, on July 24, 2015, FERC sent Mr. Jagger a
“follow up to the inspection of the Bridge Street project.” 4 As of this date at the absolute
latest, then, Mr. Jagger was obviously aware of the FERC jurisdiction over the property
he acquired. In fact, the FERC letter of July 24th concluded with this request: “Please
provide a letter to the Secretary . . . indicating that the transfer has occurred.”
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Letter to Mr. Alex Piper from Gerald Cross, Regional Engineer, Office of Energy Projects, Division of
Dam Safety and Inspections. New York Regional Office, 19 West 34th Street, New York, NY 10001, May
13, 2015.
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The change in ownership of the physical structures and associated rights did not
affect the exemption for the project. Even if the former owner may have failed to notify
either Mr. Jagger or FERC of the exemption, this oversight has been effectively rectified
by Mr. Jagger and Counsel through numerous communications with FERC staff,
including the July 24th letter and subsequent correspondence involving dam inspections 5
and including submission of a “Licensee/Exemptee Contact and Service List
Information” form indicating that Mr. Jagger was the owner of the project and that the
property owner was the primary contact. 6 These communications clearly establish that
Mr. Jagger was unquestionably aware that the property he owns through his corporate
entity (Sparhawk LLC) was and is subject to FERC jurisdiction.
3. Decommissioning Law and Principles
The surrender of exemptions is governed by 18 C.F.R. 4.102(d), which provides
that an exemption can only be surrendered “upon fulfillment by the exemption holder of
such conditions with respect to the disposition of such project works and restoration of
project lands as may be determined by the Commission and the Federal and state fish and
wildlife agencies.” In that connection, we believe that the Commission’s Policy on
Decommissioning, 60 Federal Register 339 (January 4, 1985), sets forth a number of
guiding principles that should apply here and that inform our comments on the Draft.
(a) In those cases where a project will no longer be licensed, “the project must be
decommissioned.” In such a circumstance, the Commission must ensure that the “project
See, e.g., letter to John Spain, P.E., Regional Engineer, FERC, Office of Energy Projects, Division of
Dam Safety and Inspections, regarding P-8417, Bridge Street/Old Sparhawk Mill, January 12, 2018.
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is decommissioned in a manner that is consistent with the public interest.” 60 Fed Reg. at
340.
(b) The licensee [i.e., exemptee] must “ultimately be responsible for meeting a
reasonable level of decommissioning costs if and when the project is decommissioned.”
(c) The Commission’s approach to conditions it imposes “are realistic and
pragmatic. . . . the Commission looks at the costs to the licensee in complying . . .as well
as the environmental benefits from imposing them. . .” Further “meeting reasonable
environmental costs is a part of today’s cost of doing business.” Id. at 343.
4. Environmental and Public Interest Considerations
The Royal River is just one of many in Maine and elsewhere that has been
despoiled by dams and the consequent loss of their ecological value. This is particularly
disturbing where there is no benefit from hydropower generation and a recognition that
the facility is incapable of contributing to the power pool. What concerns us in particular
is that this River has become a desert in an area of Maine where restoration efforts have
been focused on hydropower rather than the interests of Maine citizens in ecologically
robust rivers, streams and their watersheds.
It is precisely to avoid that result that the Exemption was accompanied by a
Water Quality Certification issued by the State of Maine under section 401 of the Clean
Water Act, see 33 U.S.C. § 1341(d), that required the holder of the exemption to operate
a fishway at the Bridge Street Dam. Not only has the Petitioner failed to provide for
proper maintenance and operation of that fishway but he has also failed to provide for
maintenance of the minimum flow levels required by the § 401 Certification. That failure

is currently the subject of a Notice of Intent to Sue filed by Conservation Law Foundation
earlier this year. (Attached.) The restoration of native sea run fisheries to this section of
the Royal River cannot happen without at a minimum a functioning fish passage facility
at the Bridge Street Dam and environmental and public interests of the community
require that this issue be addressed before any petition to surrender the exemption can be
acted upon.
5. Conditions Recommended for Approval
As the Commission’s Regulation in 18 C.F.R. 4.102(d) and the Policy on
Decommissioning make clear, the Commission must ensure that the project is
decommissioned in a manner consistent with the public interest. We submit that the
following conditions of approval must be adopted to ensure that Bridge Street project is
decommissioned in a manner consistent with the public interest of returning the Royal
River to a status where it can truly be an ecological asset for the general public and
watershed itself.
(a) Leased rights: The petition states that the petitioner has no intention of
recommencing hydro power at the project site and is uncertain about the continued
validity of the 2012 agreement with the Town of Yarmouth, the owner of the dam, which
allowed the Petitioner’s predecessor to operate the dam for hydropower use, including
flowage rights. The Petition states that the Petitioner does not object to a condition
requiring that it renounce all rights under said lease as a condition to surrender. For the
sake of finality, such a condition should be included in any decommissioning order.

(b) Penstock: currently, the project includes a steel penstock, approximately 215
feet long and seven feet in diameter, which is installed on concrete cradles. Since the
exemption referred to a “proposed” penstock, the unit currently in place post-dates the
grant of the exemption and given the ambiguity of the ownership, as detailed above, its
removal should be a condition of surrender.
Furthermore, defects in this structure were brought to the attention of Mr. Jagger
in a letter from FERC dated July 24, 2015, 7 which states:
“4. During the inspection, leakage was noted along the penstock and
intake structure interface, and along the intake and retaining wall interface.
The leakage should be documented and monitored for changes ….”
“5. Leakage along the penstock joints should be repaired.”

A review of the FERC docket provides no information on the measures if any that were
taken by Mr. Jagger in response to this letter. Given these defects, which apparently have
been allowed to continue unremedied since 2015, any order approving surrender should
require removal of the penstocks.
(c) Other Equipment: While the surrender application states that most of the
generating equipment has been removed from the power house, any remaining equipment
that could leak hazardous or toxic chemicals into the waterway should be removed prior
to surrender. Similarly, any hazardous or toxic chemicals in the building resulting from
hydroelectric operation should be removed.
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(d) Tailrace Fish Barrier: We understand from visual observation that a fish
barrier was installed at the tail race to prevent fish from entering the penstock. The barrier
and its components have deteriorated, but still are present at the confluence of the tail
race and the main channel. Removal of all remnants of this barrier should be a condition
of surrender.
(e) Intake trash rack: According to the Commission’s July 24th letter, a “section of
the intake trash rack is damaged and requires repairs.” 8 There is no evidence that these
repairs were made.
Conclusion
We applaud the efforts of an entrepreneur who has chosen to adapt a facility to
contemporary economic realities and has profited from the conversion of a historic
building to present day uses. But at the same time, we urge the Commission to ensure that
the current owner be required to take into account the restoration of the asset now owned
to the condition that preexisted futile attempts to generate power. There is abundant
scientific opinion that restoration of rivers is a vital element of Maine’s future. See, e.g.
OpEd by John Waldman, “Mainers, Why Not Fix Your Rivers?” Portland Press Herald,
August 16, 2018. Adoption of the conditions we recommend and appropriate action
regarding the neglected fishway would be an important step in that direction.
Respectfully submitted,
Sebago TU by its authorized representative
/S/Matthew Streeter (mstreeter212@gmail.com)
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Maine Rivers by its authorized representative
/S/Landis Hudson (Landis@mainerivers.org)
Conservation Law Foundation by its authorized representative
/S/Sean Mahoney, Esq. (smahoney@clf.org)

SERVICE LIST:
The foregoing Motion and Comments was served by electronic means to those persons
on the Service List maintained by the Secretary of the Commission on the 20th of
December, 2018, and to jbrowne@verrilldana.com and Allanjagger@gmail.com.
/S/ Charles Owen Verrill, Jr, President of Maine Rivers
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